FAC Isheet

)

MINNESOTA DEPARTMENT OF

LABOR & INDUSTRY

CONSTRUCTION CODES AND LICENSING

Who may work as an independent
contractor in the construction industry?

Exemption certificate

A new state law effective Jan. 1, 2009, requires
individuals (not corporations, LLCs or partnerships)
who work as independent contractors in the building
construction industry to obtain from the Department
of Labor and Industry an Independent Contractor
Exemption Certificate (ICEC). As of Jan. 1, 2009,
for purposes of the state’s workers compensation,
unemployment insurance, wage and hour, and
occupational safety and health laws, individuals doing
building construction work without an ICEC will be
employees of the contractor for whom they are working.

To obtain an ICEC, individuals must complete and submit
an application that establishes they meet the conditions
required to operate as an independent contractor. To
operate as independent contractors, individuals must
be able to meet the conditions set out in the new law’s
nine-factor test.

An ICEC permits individuals to work as independent
contractors. Certificate holders, however, may work as
either independent contractors or as employees. Whether
a certificate holder is working as an employee or an
independent contractor will depend on the conditions of
the particular work relationship. To be an independent
contractor, in addition to having an ICEC, the conditions
of the work relationship must also meet the nine-factor
test.

View the nine-factor test at www.doli.state.mn.us/ic.

Apply for a certificate

Beginning in September 2008, the DLI will have
ICEC applications available on its Web site at
www.doli.state.mn.us/ic. The application and the
renewal fee for the certificate is $150. Independent
contractors will be required to renew their exemption
certificate every two years.

Contractor responsibility

Contractors will be obligated to verify that the
workers with whom they enter into agreements as
independent contractors have a current exemption
certificate. Contractors are required to maintain a
copy of these certificates for five years. The DLI will
maintain a list of certificate holders on its Web site,
and certificates for those individuals will be available
for download.

Individuals and contractors who fail to comply with
the law are subject to a penalty of up to $5,000
for each violation and will be reported to workers’
compensation, unemployment insurance and revenue
regulation for further action.

For more information

about the ICEC, visit
www.doli.state.mn.us/ic

This fact sheet is a general outline, subject to statutory change. To read the text of the law, visit
www.doli.state.mn.us/ic. Determination of independent contractor status for those doing commercial or residential
building construction or improvements in the public or private sector is governed by Minnesota Statutes §181.723.
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Contractor responsibility Additional resources |
After Jan. 1, 2009, contractors are for independent contractors:

obligated to verify that the workers with Minnesota Department of Labor and Industry

whom  they enter into agreements as Workers’ Compensation Division

independent contractors have a current Web site: www.doli.state.mn.us/indpcont

ICEC. For purposes of the state’s Phone: 1-800-342-5354

workers’  compensation,  unemployment

insurance, wage and hour and occupational Minnesota Department of Employment MINNE S BB i NT OF
safety and health laws, workers without current and Economic Development ) LABOR & INDUSTRY
exemption certificates will be employees of Unemployment Insurance Division

Web site: -

the contractors for whom they are working, : _
www.uimn.org/tax/hdbook/ind_contractor.htm

unless another exemption applies to them.

The DLI will maintain a list of certificate Mlnne'sot.a Department of Revenue
Web site: www.taxes.state.mn.us

holders on its Web site. Once issued, the ICEC _ i
will be available for download at www.doli. Phone: (651) 282-9999 I N D E P E N D E NT
state.mn.us/ic. Contractors can access the site

to verify a worker’s status and will be required \lfvignéisz;;(ivsemce C O N T RA CTO R

to maintain a copy of the certificates for five Phone: 1-800-829-1040

years. EXEMPTION

This document can be provided in different
Penalties forms, such as large print, Braille or audiotape,
Individuals and contractors who fail to by calling (651) 284-5005 or (651) 297-4198/TTY. C E RTI F I CATE
comply with the law are subject to a penalty
of up to $5,000 for each violation and will be
reported to other state agencies for possible
further action.

This brochure is also available in the
following languages:
* Spanish (Espafiol)
* Hmong (Hmoob) ; I
« Russian (Russkiy yazyk) Follow this guide to help

Contact information assess your eligibility for
For  exemption  certificate  application the Independent Contractor

materials, to verify an employee’s status ) 14
as an independent contractor and a list of Exemption Certificate

frequently asked questions visit

www.doli.state.mn.us/ic

L

To contact the DLI for more information about

the exemption C?r_t'f'cate: Minnesota Department of Labor and Industry
e e-mail: dli.ic@state.mn.us 443 Lafayette Road N.

* phone: (651) 284-5074 St. Paul, MN 55155
efax.  (651) 284-5749 . doli state. mn.us WWW.DOLI.STATE.MN.US/IC
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A statewide requirement

Beginning Jan. 1, 2009, to work as an
independent  contractor in  public or
private commercial or residential building
construction, an individual must have a
current Independent Contractor Exemption
Certificate (ICEC) issued by the Minnesota
Department of Labor and Industry (DLI). This
new requirement applies only to individuals,
not corporations, partnerships or LLCs.

An ICEC permits an individual to work
as an independent contractor. A certificate
holder, however, may work as either an
independent contractor or as an employee.
Whether a certificate holder is working as an
employee or an independent contractor will
depend on the conditions of the particular
work relationship. To work as an independent
contractor, in addition to having an ICEC, the
conditions of the work relationship must meet
the nine-factor test.

Nine-factor test: Are you an independent contractor?

To be an independent contractor, in addition to having an ICEC, an individual
must meet the conditions set out in all of the following factors.

* maintains a separate business with the individual’s own office, equipment, materials and other

facilities;

» holds or has applied for a federal employer identification number or has filed business or self

employment income tax returns with the federal Internal Revenue Service if the person has
performed services in the previous year for which the individual is seeking the ICEC,;

* operates under contracts to perform specific services for specific amounts of money and under

which the individual controls the means of performing the services;

* incurs the main expenses related to the service the individual performs under contract;
* is responsible for the satisfactory completion of services that the individual contracts to perform

and is liable for failure to complete the service;

* receives compensation for service performed under a contract on a commission or per-job or

competitive bid basis and not on any other basis;

» may realize a profit or suffer a loss under contract to perform service;
* has continuing or recurring business liabilities or obligations; and
* the success or failure of the individual’s business depends on the relationship of the business

receipts to expenditures.

To determine eligibility for an ICEC, individuals will be required to submit as part of their
application, information and documentation showing they meet the above nine factors.

Apply for a certificate

Applicati for the ICEC will b ilabl . .
2t wowoas ol state.m.usfic. beginning Sept, 1 The Independent Contractor Exemption Certificate

2008, application will be available beginning Sept. 1, 2008, at
www.doli.state.mn.us/ic.

The application and renewal fee for the ICEC
is $150. Applications may be submitted by mail
or fax and will be granted or denied within 30
days after they are received by the DLI. The
ICEC must be renewed every two years.
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Minnesota Income Tax Withholding on Payments to 18

Independent Contractors in the Construction Trades

Withholding Tax Fact Sheet 18

This fact sheet explains the new law and the responsibilities for
employers who are required to withhold the 2 percent Minnesota
withholding tax on independent contractors in the construction
trades. If you need more information, send an email or call us (see
our email and telephone numbers at the bottom of this page).

The law

Beginning January 1, 2009, a construction contractor who
makes payments to an individual construction contractor carry-
ing on a trade or business as a sole proprietorship must deduct
and withhold 2 percent (.02) of the payment(s) as Minnesota
income tax withholding. Payments are subject to 2 percent with-
holding only if the work was performed in the state of Minne-
sota and the total payments during the year exceed $600.

(M. S. 290.92, subd. 31)

Difference between a construction
contractor and an individual construction
contractor

A construction contractor (payer) is any individual or business
entity carrying on a trade or business described in industry code
numbers 23 through 238990 of the North American Industry
Classification System (NAICS).

An individual construction contractor (payee) is any indi-
vidual carrying on a trade or business as a sole proprietorship
described in industry code numbers 23 through 238990 of the
NAICS. A single member Limited Liability Company (LLC) is
not a sole proprietorship for purpose of this law.

Trades covered by this law

All construction trades described in North American Industry
Classification System (NAICS) codes 23 through 238990 are
subject to 2 percent (.02) withholding.

Examples of construction trades covered by this law include:

+ residential and commercial building construction
+ residential remodeling

+ framing and finish carpentry

*+ masonry

+ roofing and siding

+ electrical contracting

+ plumbing and HVAC

+ drywall and insulation

+ painting and wall covering

+ flooring
+ other specialty trades

The above list is not all inclusive. For a complete listing of appli-
cable construction trades, go to www.naics.com/naics23.htm.

Carrying on a trade or a business

The term “carrying on a trade or business” generally includes
any activity conducted for the production of income from
selling goods or performing services. Carrying on a trade or
business includes both primary business activity and secondary
business activity.

When to withhold 2 percent Minnesota
income tax

A construction contractor (payer) is required to withhold 2
percent (.02) of the total payment(s) made to an individual con-
struction contractor (payee) when payments to that individual
construction contractor exceed $600 in a calendar year. If the
payments exceed $600, all of the payments, even the first $600,
are subject to income tax withholding.

What are total payments?

Total payments are gross payments to the individual construc-
tion contractor including the cost of materials, subcontracted
labor and the personal services of the individual construction
contractor.

Examples
In the four examples below the word “you” is defined as con-
struction contractor.

Example 1. In February 2009, you contract with an individual
construction contractor to install a stained glass window in a
house you are remodeling. The total payment for the installa-
tion is $500. Since you are not aware of any future business with
this individual construction contractor, you are not required to
withhold 2 percent because the payment is less than $600.

Example 2. In August 2009, you contract with the same indi-
vidual construction contractor who installed the stained glass
window in February 2009. This time the total payment for the
installation is $400. Because the total you will pay the individual
construction contractor for the calendar year is over $600, you
are required to withhold 2 percent of the total payments, or $18
[$900 x 2% (.02)].

continued

Withholding Tax Division, Mail Station 6501, St. Paul, MN 55146-6501
Phone: 651-282-9999 or 1-800-657-3594

Minnesota Relay 711 (TT1Y)

Fax: 651-556-5152

Email: withholding.tax@state.mn.us

New 12/08

This fact sheet is intended to help you become more familiar with Minnesota
tax laws and your rights and responsibilities under the laws. Nothing in this
fact sheet supersedes, alters or otherwise changes any provisions of the tax law,
administrative rules, court decisions or revenue notices. Alternative formats
available upon request.
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Example 3. In May 2009, you contract with an individual
construction contractor to perform carpentry work on homes
in a small housing development. The contract specifies that the
individual construction contractor will return in July 2009 to
perform additional work. The contract states you will pay the
company twice, $500 in May and $1,000 in July. You must with-
hold 2 percent on both payments starting at dollar one.

Example 4. In March 2009, you contract with an individual con-
struction contractor who is a resident of Iowa to install sheet-
rock in a building located in Minnesota. The contract specifies
that the work must be completed by the end of May 2009. The
total payment for the installation is $6,000 and will be paid in
two separate payments of $3,000 each. Tax must be withheld
even though the total amount paid is less than the Minnesota
individual income tax filing threshold. Because the payment will
be more than $600, you must withhold 2 percent on the entire
amount of each payment.

Minnesota tax ID number required
If you are required to withhold Minnesota tax, you must have a
seven-digit Minnesota tax ID number.

If you already have a Minnesota tax ID for other Minnesota
taxes for the same business, you can use the same number for
withholding tax. Go to our website at www.taxes.state.mn.us
and click “Update business info” on the e-Services menu.

If you do not have a Minnesota tax ID number, you must apply
for one. Go to www.taxes.state.mn.us and click “Register for a
Minnesota tax ID number” on the e-Services menu. If you do
not have Internet access, contact our Registration Services office
at 651-282-5225 or 1-800-657-3605.

How to pay and report withholding

The same payment and reporting rules for regular employee
withholding apply to the 2 percent withholding. If you withhold
both employee and individual construction contractor income
tax, add the totals together for the first three quarters.

Please review the following instructions, then see Fact Sheet 14
for a step-by-step guide for filing and paying (if you are a quar-
terly filer) or Fact Sheet 16 (if you are an annual filer).

For the first, second and third quarter 2009 returns:

+ On the wage line, include the payments made to individual
construction contractors who qualify for the 2 percent income
tax withholding.

+ On the number of employees line, include the number of
individual construction contractors from whom you withheld
2 percent Minnesota income tax.

+ On the tax withheld line, include the total 2 percent tax you
withheld from all individual construction contractors who
qualify for the 2 percent income tax withholding.

For the 2009 fourth-quarter/year-end reconciliation
return:

You will enter annual withholding information specific to indi-
vidual construction contractors.

If you currently pay employees and individual construction
contractors, keep the individual construction contractor in-

formation separate from employee information, so you have it
available to report correctly at the end of the year.

Information a construction contractor
needs to retain

A construction contractor must retain the:

+ name of each individual construction contractor paid

+ address of each individual construction contractor paid

+ Social Security number of each individual construction con-
tractor paid

+ amount paid to each individual construction contractor

+ amount withheld for each individual construction contractor

+ federal Form W-9* for each individual construction contractor

*Federal Form W-9 allows the payee to provide an FEIN in lieu of
a Social Security number. However, you are required to furnish a
Social Security number for the purpose of this law.

Form W-2 or Form 1099-MISC

Issue a Form 1099-MISC to report payments of $600 or more to
an individual construction contractor. Enter the payee’s Social
Security number in the box labeled “RECIPEINT’S identifica-
tion number.” Enter the 2 percent (.02) withholding tax in the
box labeled “State Tax Withheld.”

Forms 1099-MISC with Minnesota withholding tax are re-
quired to be sent to the Minnesota Department of Revenue by
February 28 of the following year. See Fact Sheet 2a for the Min-
nesota specifications for submitting Forms W-2 and 1099.

Need forms or information?

Go to www.taxes.state.mn.us to:

+ download forms, instructions, tax tables, fact sheets, Revenue
Notices, frequently asked questions, reports, etc.

+ file and pay Minnesota taxes, and view payment and return
histories

+ change existing business information

+ register your business for a Minnesota tax ID number

If you don’t have Internet access, you may call:

+ 651-282-9999 or 1-800-657-3594 for withholding tax ques-
tions

+ 1-800-570-3329 to file and pay withholding tax

+ 651-282-5225 or 1-800-657-3605 to update your business
information or to apply for a Minnesota tax ID number

Or send questions by e-mail to withholding.tax@state.mn.us.

Independent Contractor Exemption
Certificate (ICEC)

Effective January 1, 2009, a new state law requires individu-
als who work as independent contractors in the building
construction industry to obtain from the Department of
Labor and Industry an Independent Contractor Exemp-
tion Certificate (ICEC). For more information, go to
www.doli.state.mn.us/ic.html.

Important: Having an ICEC from the Minnesota Depart-
ment of Labor does not exempt an individual construction
contractor from the 2 percent Minnesota tax.

Minnesota Revenue, Withholding tax on independent contractors 2



